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1. A protest  t h a t  c e r t a i n  s o l i c i t a t i o n  p r o v i s i o n s  
are r e s t r i c t i v e  is  u n t i m e l y  u n d e r  GAO's B i d  
P r o t e s t  P r o c e d u r e s  where t h e  p r o t e s t  is f i l e d  
a f t e r  t h e  c l o s i n g  d a t e  f o r  rece ip t  o f  
proposals. 

2. The d e t e r m i n a t i o n  t h a t  a p r o p o s a l  is 
t e c h n i c a l l y  u n a c c e p t a b l e  because i t  d i d  n o t  
o f f e r  r e q u i r e d  s i z e  o f  c o n t a i n e r s  is  w i t h i n  t h e  
c o n t r a c t i n g  a g e n c y ' s  d i s c r e t i o n  and w i l l  n o t  be  
d i s t u r b e d  a b s e n t  a c l ea r  showing t h a t  i t  was 
u n r e a s o n a b l e .  A c l o s e r  s c r u t i n y  w i l l  be g i v e n  
where e l i m i n a t i o n  o f  a p r o p o s a l  w i l l  l e a v e  a 
c o m p e t i t i v e  r a n g e  of o n e .  

A l l  S t a r  Da i r i e s  I n c .  ( A l l  S t a r )  p r o t e s t s  t h e  award o f  
a c o n t r a c t  t o  C l i n t o n  M i l k  Company ( C l i n t o n )  unde r  
request f o r  p r o p o s a l s  ( R F P )  N o .  DLA13H-82-R-9222 i s s u e d  by 
t h e  Defense  L o g i s t i c s  Agency, Defense  P e r s o n n e l  S u p p o r t  
C e n t e r ,  P h i l a d e l p h i a ,  P e n n s y l v a n i a  ( D P S C ) .  All. S t a r  
c o n t e n d s  t h a t  DPSC acted u n r e a s o n a b l y  i n  d e t e r m i n i n g  i t s  
lower priced p r o p o s a l  t o  be t e c h n i c a l l y  u n a c c e p t a b l e  and i n  
a w a r d i n g  t h e  c o n t r a c t  to  C l i n t o n ,  w i t h o u t  h o l d i n g  a n y  
d i s c u s s i o n s .  I t  concedes t h a t  i t  o f f e r e d  f r u i t  d r i n k s  i n  
h a l f - g a l l o n  and p i n t  c o n t a i n e r s  i n s t e a d  o f  q u a r t  c o n t a i n e r s  
as  requi red  by t h e  RFP,  b u t  a r g u e s  t h a t  t h i s  was a 
t e c h n i c a l l y  acceptable  o f f e r  and i d e n t i c a l  t o  t h r e e  p r e v i o u s  
p r o p o s a l s  on  w h i c h  awards  had been  made. W e  deny  t h e  
p ro tes t .  

The s o l i c i t a t i o n ,  which was compr i sed  o f  t w o  g r o u p s  of 
items, requested p r o p o s a l s  for  a 6-rnonth, r e q u i r e m e n t - t y p e  
c o n t r a c t  f o r  v a r i o u s  f r u i t  d r i n k s ,  m i l k ,  and m i l k  p r o d u c t s .  
T h i s  p r o t e s t  concerns g r o u p  I ,  which cons i s t ed  o f  16 items 
and  centers  a r o u n d  t h e  r e q u i r e m e n t s  f o r  f r u i t  f l a v o r e d  
d r i n k s .  T h e  s o l i c i t a t i o n  c a l l e d  for  t h e  f r u i t  f l a v o r e d  
d r i n k s  to  be packaged  i n  q u a r t  c o n t a i n e r s .  I n  a d d i t i o n ,  t h e  
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RFp s t a n d a r d  form 33A,  clause l O ( g ) ,  g a v e  n o t i c e  of t h e  
p o s s i b i l i t y  of award b a s e d  o n  i n i t i a l  proposals w i t h o u t  
d i s c u s s i o n .  

Two proposals  were s u b m i t t e d  f o r  g r o u p  I. C l i n t o n ' s  
o f f e r  c o n t a i n e d  no  r e s t r i c t i o n s  and was for  $90,750.70. 
A l l  S t a r ' s  $80 ,611  proposal i n c l u d e d  t h e  f o l l o w i n g  
q u a l i f i c a t i o n s :  

" B i d d e r / O f f e r o r  Q u a l i f i c a t i o n s  

1. Bid  fo r  Group I is fo r  ' a l l  or none . '  

2. I t e m  tl5-price q u o t e d  is per q t . ;  package  
s i z e  o f f e r e d  is 1/2  g a l .  

3 .  I t e m  #14-price q u o t e d  is per q t . ;  package 
s i z e  o f f e r e d  are p i n t s  or 1 /2  g a l s .  

4 .  I t e m  # l Z - a s s o r t e d  f l a v o r s  to  be o r d e r e d  i n  
m u l t i p l e s  o f  1 2 .  

5.  I t e m  t l 3 - p r i c e  q u o t e d  per  q t . ;  a v a i l a b l e  
s e a s o n a l l y  i n  p i n t  packages . "  

Based o n  t h e s e  r e s t r i c t i o n s  i n  A l l  S t a r ' s  o f f e r ,  DPSC 
found i t  t o  b e  " t e c h n i c a l l y  u n a c c e p t a b l e "  and t h e  award was 

'made t o  C l i n t o n .  N o  d i s c u s s i o n s  were h e l d ,  as o n l y  o n e  
proposal was found to  be i n  t h e  c o m p e t i t i v e  r a n g e ,  and i t  
was d e t e r m i n e d  to  be a t  a f a i r  and  r e a s o n a b l e  price. 

A l l  S t a r  d i s p u t e s  D P S C ' s  t e c h n i c a l  a s s e s s m e n t  o f  i ts 
proposal. I t  f i n d s  t h e  r e q u i r e m e n t  of q u a r t  c o n t a i n e r s  f o r  
f r u i t  d r i n k s  to  be  too na r row.  A l l  S t a r  s t a t e s  t h a t  t h e  
q u a r t  c o n t a i n e r  w a s  n o t  a v a i l a b l e  i n  t h e  a rea .  F u r t h e r ,  
i t  a r g u e s  t h a t  s i n c e  i t  h a s  p r o v i d e d  t h e  f r u i t  d r i n k s  i n  
p i n t  and  h a l f - g a l l o n  c o n t a i n e r s  w i t h o u t  c o m p l a i n t s  f o r  18 
mon ths ,  i t  had no  n o t i c e  t h a t  i t  would now be u n a c c e p t a b l e .  
T h e r e f o r e ,  i t  w o u l d  not have  been  r e a s o n a b l e  f o r  i t  to  
protest  t h e  q u a r t  r e q u i r e m e n t  p r io r  t o  t h e  s u b m i s s i o n  of 
o f f e r s .  

Whi l e  A l l  S t a r  c o n t e n d s  t h a t  i t  had p r e v i o u s l y  
d e l i v e r e d  nonconforming  c o n t a i n e r s ,  w e  have been  a d v i s e d  
t h a t  t h e  p r i o r  s o l i c i t a t i o n s  s p e c i f i e d  p i n t s  and t h i s  is t h e  
f i rs t  p r o c u r e m e n t  o f  q u a r t s .  T h e r e f o r e ,  t h e  p r i o r  
d e l i v e r i e s  were n o t  nonconfo rming ,  b u t  i n  c o m p l i a n c e  w i t h  
t h e  specifications. Tt. ,us ,  to t.iin c s t c n t  t h z t  A l l .  S t a r  is 
a s s e r t i n g  t h a t  t.he changed  r e q u i r e m e n t  to  q u a r t  c o n t a i n e r s  
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is unduly restrictive, its protest is untimely and not for 
consideration. Our Bid Protest Procedures require that pro- 
tests of alleged improprieties on a solicitation which are 
apparent prior to the closing date for submission of initial 
proposals be filed prior to that date. 4 C . F . R .  
§ 21.2(b)(l) (1982). 

As to the technical determination, DPSC found All Star 
to be unacceptable because it deviated from the stated 
requirements of the solicitation. Since All Star's proposal 
was "all or none," DPSC concluded that the discrepancy 
eliminated the entire proposal from the competitive range. 

Once a proposal is determined to be technically 
unacceptable, it is generally proper to exclude it from the 
competitive range. The determination of whether a proposal 
is in the competitive range, particularly with respect to 
technical consideration, is primarily a matter of adminis- 
trative discretion. This will not be disturbed by our 
Office, absent a clear showins that the determination 
lacked - a  reasonable basis. 
B-185027, September 22, 1976, 76-2 CPD 267: Donald N. 

Dynalectron Corporation, 

Humphries & Associates et al., 55 Comp. Gen 432 (19751 ,  75-2 
CPD 275. We, however, will scrutinize more closely any 
determination that results in only one offeror being 
included in the competitive range. Coherent Laser System, - Inc., B-204701, June 2, 1982, 82-1 CPD 517. 

We cannot say that DPSC's decision finding All Star 
technically unacceptable was unreasonable or arbitrary. The 
solicitation clearly stated that quart containers for fruit 
drinks were required. DPSC, on finding that All Star quali- 
fied its proposal, contacted the requisitioning facility to 
satisfy itself that the proposal should be eliminated from 
the competitive range. The requisitioning facility, a 
Veterans Administration Medical Center, confirmed the 
necessity for quart containers, indicating that the quart 
size provided for easier storage and handling. Under these 
circumstances, we will not disturb DPSC's determination to 
eliminate All Star from the competitive range, despite the 
fact that All Star's proposal was lower in price. 
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It is A l l  S t a r ' s  b e l i e f  t h a t  b e c a u s e  it offered t h e  
lowest price,  d i s c u s s i o n s  s h o u l d  have  been  h e l d ,  r e g a r d l e s s  
of t h e  f a c t  t h a t  i ts  proposal was deemed t e c h n i c a l l y  
u n a c c e p t a b l e .  T h i s  c o n t e n t i o n  is w i t h o u t  merit .  I n  nego- 
t i a t e d  p r o c u r e m e n t s ,  d i s c u s s i o n s  are g e n e r a l l y  r e q u i r e d  t o  
be c o n d u c t e d  o n l y  w i t h  o f f e r o r s  w i t h i n  a c o m p e t i t v e  r a n g e .  
Where a n  o f f e r o r ' s  proposal is  e l i m i n a t e d  from t h e  competi- 
t i v e  r a n g e  b e c a u s e  it is p r o p e r l y  found  t o  be t e c h n i c a l l y  
u n a c c e p t a b l e ,  i t  is, i n  e f f e c t ,  a n  o f f e r  to  d o  s o m e t h i n g  
o t h e r  t h a n  w h a t  t h e  Government r e q u i r e s ,  and t h e  price a t  
which  t h e  f i r m  o f f e r s  t o  p e r f o r m  is  n o t  c o n t r o l l i n g .  Q. S. 
- I n c . ,  B-203503, May 4 ,  1982 ,  82-1 CPD 417. T h e r e f o r e ,  t h e  
award t o  C l i n t o n  w i t h o u t  d i s c u s s i o n s  was p r o p e r .  

The protest is d e n i e d .  

Camp t r o  1 l e  r de n e r a  1 
of t h e  U n i t e d  S t a t e s  




